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EDITORIAL NOTES. 


The decision of one Supreme court that the Pierce grade-crossing 
bill is not a law, while possibly a surprise to some, was not unforeseen 
by such lawyers as had given the matter any close attention. We 
have long advocated the position that a large number of laws upon 
our statute books were not constitutionally such, and it would be so 
ruled if only they were brought squarely before the Supreme court 
for judgment. The Constitution of the state seems to us so perfectly 
clear in its language as to how and when a bill, passed by the Legisla- 
ture, and signed, or filed without signing, by the Governor, becomes 
a law, that we have wondered why the lawmakers have not understood 
and followed its directions. True, the Pierce bill raised a new point, 
but it was one also settled by the text of the Constitution, and we 
believe the court followed the only path it could in holding that the 
method pursued by the officials of the Legislature in declaring it a 
law unconstitutional. It may seem to be an unreasonable require- 
ment that a measure be signed by the Governor within five days after 
a temporary adjournment or that it shall, ipso facto, die a natural 
death, but it is the law of the state, and the Legislature must take 
this into consideration in making adjournments. Of course, it is a 
pity if the Pierce measure and others of equal or greater importance 
are affected by the decision, but it is well to have the constitutionality 
of measures acted upon, as the Pierce bill was, settled now, and in 
future there will be no excuse for mistakes. Another Legislature 
can rectify past errors and avoid new ones. 





In passing on the subject above referred to, the Chief Justice, 
of course, referred to the following constitutional provision: “If any 
bill shall not be returned by the Governor within five days (Sunday 
excepted) after it shall have been presented to him, the same shall be 
a law in like manner as if he had signed it, unless the Legislature by 
their adjournment prevent its return, in which case it shall not be a 
law. Then, pointing out that after transmitting the grade-crossing 
bill to the Governor, the House had adjourned on March 29 for a 
period of twelve days, the Chief Justice remarked the impossibility 
of the Governor returning the bill within five days after presentation, 
unless it should be held that those five days do not constitute a part 
of the period of adjournment, and said: “That they do form a part of 
such period we think is manifested by the constitutional provision 
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itself, for the only time that is excepted by that instrument from the 
five days is Sunday, and the provision itself not only contemplates, 
but provides, the effect of an adjournment by the Legislature for a 
period sufficiently long to prevent the Governor returning a bill within 
the constitutional time. The declaration of the Constitution is that a 
bill not returned by the Governor to the House of its origin within five 
days shall be a law, unless the Legislature by their adjournment 
prevent its return, and that can only mean prevent its return within 
the five days.” The final conclusion was thus phased: “We conclude, 
therefore, that by force of the constitutional provision under con- 
sideration, the adjournment of the House in which a bill originates, 
after such bill has been presented to the Governor, subsequent to 
final passage, for his approval or disapproval, if it continues for more 
than five days after the bill shall have been presented to the Governor, 
prevents the return of the bill by the executive to the House of origin 
within that period, and that the effect of such prevention is to’ ab- 
solutely destroy the validity of the bill, for the concluding portion of 
the constitutional provision recited declares that when the Legislature 
by their adjournment have prevented the return of such bill by the 
Governor within the five days it shall not be a law This, being so, 
not only is the Governor under no obligation when the House of origin 
reconvenes after the five-day limit io return the bill to that body with 
his objections, but should he do so his action is entirely nugatory, 
for no matter what course that House, or the other House of the 
Legislature, might thereafter take upon that bill, vitality could not be 
restored to it. Their power to make it a law has ceased.” 



































If we mistake not, the act of 1901 (L., p. 366), providing that 
certain public officials shall, when conditions of vice exist in a munici- 
pality that are not properly dealt with and suppressed, notify the 
proper local officials of the fact, when, if the latter fail to perform 
their duty, they shall be guilty of a misdemeanor, was enacted in view 
of the vice conditions prevalent in Atlantic City. Now it has been 
applied by the Governor to Newark, perhaps to the surprise of the 
local officials there, but evidently not to the Chief Justice, who has 
charged the grand jury to investigate, and intimated that, as a result 
of his own inquiries, certain bad vice conditions did exist. The 
Governor named in his official communication seven places in Newark 
where violations of the law were taking place, and he addressed it to 
the mayor, chief of police, prosecutor and sheriff, accompanying it 
with affidavits. 




















We have had occasion heretofore to criticize the lack of harmony 
in the Trenton Commission, although not passing judgment upon 
its acts. Only a resident of that city, familiar with all the conditions, 
can reasonably form a judyment upon the success or non-success of 
that body as city officials. One thing, however, it has recently done 
which will certainly commend itself to commissions of other cities. 
It has selected a “City Planning Comniission,” to act, of course, simply 
as an advisory board, whose duty it is to develop a comprehensive 
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plan for the growth and prosperity of the city. Able men, experts in 
particular lines, are asked to serve on such a commission; they are 
to have offices where they can meet and consult together; and what 
they recommend the authoritative body will, doubtless, in most cases, 
adopt. The twenty-one men and their specialties are as follows; their 
names are guarantees of proper attention to the duties imposed, and 
the subjects, as will be seen, are pretty wide in scope and of real im- 
portance to a growing city: Consulting engineer, Washington A. 
Roebling ; honorary counsel, Bennet S. Van Syckel; financial, General 
W. F. Sadler, Jr.; manufacturers, A. K. Leuckel; statistics and sys- 
tems, Edmund C. Hill; historiographer, Francis B. Lee; sanitary 
expert, Dr. James J. McGuire; housing conditions, Daniel J. Henry; 
architectural engineer, William A. Klemann; electrical engineer, F. 
Paul Lupke; engineer for sewage and drains, Alfred C. Gregory; 
transportation engineer, Alexander P. Gest; engineer for streets, 
Abram Swan, Jr.; structural engineer, N. A. K. Bugbee; dock and 
harbor improvements, Henry C. Moore; engineer of future water 
supply and conservation, James W. Smith; civil engineer, roads and 
bridges, Frank J. Eppele; engineer, records and surveys, John C. 
Nevius; landscape engineer, Frank F. Frederick; sidewalk construc- 
tion, J. Henry Fell; illuminating engineer, Ernest C. Stahl, Jr.; ad- 
visory ex-officio, Frederick W. Donnelly, mayor. 





The railroads that made a test before the Supreme court of the 
action of the Public Utility Commission in requiring all roads fur- 
nishing drinking water to their patrons to provide sanitary utensils 
by which such water could be actually used, may not have calculated 
on the result, but in a common sense point of view this result was 
to have been foretold. To provide water, but no means for drinking 
it, is an absurdity, which no one should expect the courts to commend, 
either as good sense or good law. No one questions that the Legis- 
lature has the right, in the interest of public health, to forbid the 
use of public drinking cups in public schools or by corporations act- 
ing under a state franchise. At the same time it has the right to 
delegate to a commission, acting as a court, the power to say when 
and how such schools, or such corporations, shall furnish a necessity, 
like drinking water, to its patrons. Somewhere such a power must be 
lodged, and the lawmaking body has said the Board of Public Utility 
Commissioners shall possess it. That it costs something (but a mere 
trifle) to provide separate sanitary cups for passengers on a train, is 
no argument against the proposition, and we are surprised the rail- 
roads should make it. They ought to have been among the first to 
carry out the spirit as well as the letter of the law. In the Supreme 
court opinion on the subject, rendered early in October, it is well 
said that “legislation of this character in the interest of the public 
health is clearly within the police power of the state, and invariably 
has been supported by both federal and state adjudication upon the 
Principle that where property and employment are affected with a 
public use the business in which it is used is subject to legislative 
control in all respects necessary to protect the public against danger, 
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injustice and oppression.” The statement of the “principle” here 
involved is well and concisely put, and there is little danger of its 
being overruled by any higher authority. 





An attorney in New York city engaged an “expert” witness to 
testify, and promised him fifty per cent. of the net fees in the case 
that the attorney should receive, “either as the result of a trial, com- 
promise or otherwise.” The lawyer had practiced ten years at the © 
Bar. He frankly admitted the contract when brought before the — 
court charged with professional misconduct, but was, as the court 
said in its opinion, “entirely oblivious to the serious character” of the 
proceering. Of course, he was prohibited from practice, although 
only for one year. The case is In Re Imperatori (N. Y. Supreme 
court, Appellate Division), and among other things the opinion, 
“Per Curiam,” contained these propositions: “That the evidence to 
be given was evidence of the opinion of an expert makes the contract 
the more reprehensible. No prosecution for perjury against the wit- 
ness could be sustained no matter how exaggerated his testimony 
should be. What he was to testify to was the opinion of an expert, 
and the value of his testimony depended entirely upon his expert 
knowledge and his competency to fairly judge of what the value of 
the property should be. The witness who was thus to be com- 
pensated was placed in the position of testifying money into his 
own pocket under the guise of appearing as an expert witness. We 
here reiterate that it is serious professional misconduct and practice 
which is clearly prejudicial to the administration of justice for an 
attorney to make a contract with a witness whom he expects to call 
in a judicial proceeding, whether the witness be an expert witness 
or not, and making his compensation for giving the testimony de- 
pendent upon the outcome of the litigation in which the witness is 
to testify. An attorney who makes contracts of this character is 
unfit to remain a member of the profession.” The reason the judg- 
ment was not disbarment was because the offense was committed 
prior to the similar case of In Re Shapiro (144 App. Div. 1), and 
therefore the respondent may not really have known how the court 
looked at such practices. 





In State v. Baskin (Illinois Supreme court), a ruling has been 
made that in a criminal case, upon a proper showing, the court may 
call a witness of its own motion so that both sides may cross- 
examine him. The principle is thus stated: “The assistant state’s 
attorney who was prosecuting this case announced during the trial 
that there was an eye witness to the sale to plaintiff in error, but 
that the state did not feel that it should call him, and that he would 
like to have the court call the witness and allow both sides to cross- 
examine him. It is urged that this was error. We think it is clear 
from the record that at the time this witness was called by the court 
the state’s attorney did not believe that he could vouch for the tes- 
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timony of the witness or guarantee its truth. The holding of the 
court on this question was within the rule laid down in Carl v. People, 
200 Ill. 494.” 





Another of the leading lawyers of the state has passed away, 
and this time the certain cause of death is overwork. Those outside 
the profession are apt to believe that a lawyer’s duties, especially in 
his office, are not specially irksome. They do not know how com- 
plex are many of the questions constantly arising, nor how much 
of responsibility an honest lawyer takes upon himself in endeavoring 
to guide the cases of his clients to a successful issue. Correct advice 
is often the most difficult of all problems. In the case of Mr. William 
H. Corbin his peculiar conscientiousness, added to his unwillingness 
to save himself from any mental toil if he thought intense application 
to a subject would benefit his client, made him one of the hardest 
working attorneys at the Bar. He had very knotty problems to 
solve during the past few years and many of them were in new paths. 
Some of them grew out of the relations of the Lehigh Valley Rail- 
road, of which he was counsel, and the state, and without doubt the 
outcome of the attempts at settlement of the Morris Canal question 
greatly wore upon his nervous system. His independence in certain 
political affairs some years ago probably affected his health not at 
all, because he felt he was right—and he was always manly enough 
to dare to do what he believed to be right; but the load of corporation 


business put upon him in more recent years was intricate in details, 
as well as heavy in magnitude, and he broke down under it. His 
choice undoubtedly was to fall in the harness, and this he did. His 
character was spotless, his integrity undoubted, his ideal high, his 
conduct as lawyer and citizen always honorable, and he was modest 
withal, to a marked degree. His life-work was nobly performed, and 
his record such as younger men may. well emulate. 





If anybody feels annoyed when crossing streets or driving a 
spirited horse, at the suddenness with which an automobile comes 
around the corner, without blowing a horn, and just grazes him, or 
his conveyance, he will feel well satisfied if he calmly sits down later 
and reads what that humorist of the Paterson Bar, Mr. T. W. Randall, 
thinks about it, as appears in his letter recently in the Paterson 
“Call.” “We may just as well,” says he, “realize the true condition 
of things in the automobile world and accept it cheerfully and phil- 
osophically. Why deceive ourselves? Why expect improvement? 
Why kick against the unalterable? The automobile is here. It doth 
increase and multiply most mightily. Town and country alike just 
swarm with them. There are battalions of them. The day of the 
pedestrian and the horse is over. They are eternally relegated to 
the nowhere. No one will claim that they have any show. No spec- 
tator can suppose that either man or beast has any rights. If they 
think they have let them try to exercise them and then see the 
maimed and shattered and mangled results. Walk or drive on the 
road and see if you have any rights there. Do not dream that you 
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have, but look all ways, watch the deadly curves, swallow the dreadful 
dust, keep in the ditch and admit that you are down and out; or climb 
a tree for safety, watch the passing show, and cheer yourself by 
saying with Shakespeare, ‘What fools we mortals be!’ and you will 
be acting wisely. In the matter of stepping from electric cars, the 
alighting passenger should stop, look, listen, and then wait until the 
car has gone on for at least half a block before even attempting to 
cross the street. This is positively the only safe way in which the 
sons of men, or feeble or aged women can proceed. The automobile 
is the absolute boss of the road, with no one to say nay. Who dares 


to get in its way or refuses to give it the whole of the road? No: 


greater or more absolute despotism ever reigned in Russia or else- 
where than that inaugurated and maintained by the automobilization 
of easy-going, go-as-you-please, do-as-you-like, let-things-alone, com- 
plaisant, submissive America. What a lovely, good-natured lot we 
are, and how smilingly we get up when knocked down through no 
fault of our own. I would say, do not look for any improvement, 
keep smiling, keep dodging, and may you be a successful dodger as 
well as an ‘artful’ one. After all, death or loss of limb by automobile 
is no more painful than many other forms of violent demise. Just 
look at it that way.. And to die for one’s fellow-man is glorious, 
whether in battle or on ‘Main street * * * At last, mankind has 
been divided into two classes, ‘the quick and the dead,’ and unless 
you are quick you will surely be dead. The automobile is here to 


stay. Its song is: ‘For men may come and men may go, but I go 
on forever.’ And its motto should be: ‘Let her rip!’” Would that 
all mankind were such happy philosophers as Mr. Randall. 





IDENTIFICATION OF FOREIGN, STENOGRAPHIC AND SYMBOLIC 
HANDWRITING.* 


It is generally conceded that it is possible to determine whether 
the name “John Smith,” purporting to have been written by a native- 
born American of that name (but who was descended from English 
ancestors) was or was not actually signed by that individual ; so, also, 
if the writing consisted of merely so-called “body-writing,” such as 
the body of a letter or document. The possibility is likewise admitted 
of determining whether or not the person who signed the “John 
Smith” also wrote the English body-writing that preceded such 
signature. 

In all these cases the writing was in the same language, was 4 
running script, and followed generally understood types or models; 
in a general sense, it could be read by any one knowing the English 
language. But suppose that what purported to be the signature of 
“John Smith” was written “Johannes Schmidt,” in German char- 
acters; or was written in the translated form and characters of any 
other widely different language, such as Russian, Yiddish, Greek, Ar- 
menian, Arabic, or Bengali; or, suppose that instead of “John Smith,” 
in any language, a series of arbitrary and unintelligible marks, such 


"Copyrighted, 1912, by Webster A. Melcher. 
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as a possible cypher like X)OLIV( IO should be used; or that the 
writing was formed of shorthand characters. Could it then be de- 
termined whether or not the before described John Smith wrote that 
which appeared in other than English script characters? Or could it 
be determined whether or not the person who wrote the cypher char- 
acters also wrote those in Russian, or Arabic, or shorthand? Or could 
it be determined—by one unable to read the characters—whether or 
not the same person wrote several specimens in Yiddish, or in Bengali, 
or in shorthand, or in cypher? 

These questions would probably be at once answered emphatically 
in the negative by the uninitiated individual, even though he might 
be a generally well-informed person. He would not be altogether 
blameworthy in so replying, because he would only have neglected 
to use his own reasoning powers before deciding the question; he 
would only have omitted to think before speaking—a very common 
human failing. 

As a matter of fact all of the foregoing questions are entitled 
to affirmative answers. This does not, however, carry with it the 
inference that anybody and everybody can solve such problems ; there 
is nothing intuitive or necromantic or mystical about the work, but 
it is a scientific investigation that can only be made by persons 
specially qualified and equipped for such a task. You would not 
expect a lawyer to be able to operate for appendicitis, or a physician 
to build a steel bridge, or a mechanical engineer to determine the 
vesting of a contingent remainder; these are all matters requiring 
special, and widely different, training and skill. 

Let us examine the character of the investigation involved in 
the determination of the questions under consideration. 

The writings in the various languages named all differ widely 
in their general shapes, style and appearance; they also differ from 
the arbitrary cypher and from shorthand characters, which (in turn) 
differ from each other. Yet they are all produced by a human hand 
operating and controlling a substantially similar-pointed writing in- 
strument with which marks are made—either cursively or in broken 
sequence—on a suitable writing surface. The writing instrument may 
be moved from right to left, or from left to right, or in any other 
direction, yet it will still be operated by one and the same motive 
power, to wit, a human hand and part of a human body. 

The normal human body is always built after the same general 
model, with similar organs and members; wherefore (regardless of 
nationality) the arm is always jointed to work in the same way, and is 
always connected at the wrist with a hand, the fingers of which are 
always built to work in a similar general way. Consequently the 
general character of the movements of arm, hand and fingers is always 
alike, and they exercise a generally similar influence and control 
on any writing instrument that may be used; so, no matter what style 
of writing is being done, it is done by substantially similar agencies 
operating in substantially similar ways. So far as concerns its actual 
creation the result is that, whether writing be done in one set of 
characters, or in another and different set, or consist merely of arbi- 
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trary or meaningless marks, it is actually done by practically the 
same means working in the same way; therefore, in this respect, 
whatever applies to one set of marks would be equally applicable to 
all of the other kinds of marks. 

So much for the process of creation. Now how is it as to the 
characters created ? 

All written marks—whether merely arbitrary, or used as parts 
of a written language—are necessarily confined to straight lines and 
curved lines, and combinations of either or of both; and these lines 
can only be shaded, or light strokes, or both combined. Such being 
the case, it will hardly be disputed that whatever applies to a straight ' 
or a curved line in one language or character, will, generally speaking, 
apply equally to similar lines in any other language or character. 

The result is that, in the end, regardless of the general style 
and character of the writing, we have for examination a series of 
substantially similar lines produced by substantially similar means 
similarly operated. All that we then need to do is to forget that we 
are dealing with one or more languages, and to remember only that 
we have before us a collocation of marks; then there will be nothing 
in the way to interfere with the solution of the problem involved. 

One who usually writes in a certain language, or uses certain 
characters in writing, will inevitably give to such writing a degree 
of individuality that becomes a personal characteristic of the writer; 
and this is just as true of symbolic writing, such as cypher or short- 
hand, as it 1s of ordinary longhand writing in a given language. Such 
characteristics are so distinctive that often even a layman can recog- 
nize them, and from them identify the writer, provided the layman 
can read the writing as language, or can interpret the symbols as a 
system of writing. 

Now if that same penman should write something in another 
language, widely different in appearance. or in an entirely different 
set of symbolic characters, he would simply make a new arrangement 
of his old straight and curved lines, and heavy and light lines; and 
every characteristic that had before appeared in the old lines as 
mere marks would naturally and inevitably again be present in the 
new collocation of such marks. The sole difference would be that the 
two writings would “ look differently,” which would preclude any 
layman from recognizing the identity of the writers. This would be 
no obstacle in the way of a skilled examiner, however, whether he 
understood the new arrangement as a language or system or not. 
He would know that the only possible way to compare the two 
writings would be to consider each simply as a collocation of marks, 
and, if such method were adopted, the determination of the question 
would be definite and certain. 

With regard to a mark, as such, the author has pointed out in 
“The Identification of a Mark” (72 Cent. Law Journ. 318) and later 
amplified in his “Questioned Ink Marks” that every handmade mark 
will contain a large number of fixed characteristics, as well as many 
strong tendencies towards others less constant. While the instru- 
mentalities employed, and their operation, will be always of the same 
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general nature, as before stated, yet it will be found that every 
person has his own exact individual limitations, powers, and pecu- 
liarities, which will affect his every muscular, mental and nervous 
impulse, and which will therefore be inevitably impressed upon his 
every act in making a mark. Consequently, in order to identify the 
égo of the writer, one must observe, measure and record those limita- 
tions, powers and peculiarities; and they will not be found to exist 
in the same extent and combination, in a mark made by any other 
person. Furthermore, a large proportion ‘of such characteristics can 
neither be simulated nor disguised, and are the more valuable on 
that account. 

In such examination it is important to learn, inter alia, the posi- 
tion habits of the writer, the exact character and scope of the move- 
ments of arm and hand, the exact angle, plane, elevation and pressure 
of the writing point, the involuntary results of all these things, the 
many attendant conscious and unconscious physical peculiarities, the 
nervous temperament and action of the writer, and the extent and 
character of the dynamic action of his body forces on the marks as 
disclosed by his dynamograms and otherwise. 

Instead of looking merely at the picture which the writer produces, 
as a whole, you subject that picture metaphorically to a chemical 
analysis—qualitative and quantitative—resolving it into its several 
component parts, and identifying and measuring every one of those 
parts. A reliable conclusion will automatically follow such an analy- 
sis, regardless of the looks of the picture in its entirety. 

Therefore, whenever a pen or pencil of any kind is used in writing, 
the writing has inherent characteristics rendering it capable of com- 
parison with any other writing produced also by a pen or pencil, and 
making it possible to determine the question of the authorship of the 
several writings. The writings compared may be in different lan- 
guages, or in the so-called “printed” style, or in shorthand, or in other 
symbolic or unintelligible forms; yet such conditions will not prevent 
the determination of such questions of authorship. 

WEBSTER A. MELCHER. 


Philadelphia, fa., Sept., 1912. 





THE WRIT OF WASTE. 


On June 7, 1912, in the case of Crane & Co. v. Molinari, a writ of 
waste issued out of the Court of Chancery, returnable in the Supreme 
Court of New Jersey June 18, 1912. The writ was presented to the 
Chancellor in person, and allowed by him. It bears the seal of the 
Court of Chancery and the signature of the Clerk. 

The proceeding is unusual, and the latest precedent is Morehouse 
v. Cotheal, 22 N. J. Law, 521. In that case the writ issued October 
9, 1847, returnable at the October Term of the Supreme Court, in the 
following form: 
“State of New Jersey, Middlesex County, SS.: 

“State of New Jersey to the Sheriff of Middlesex County, 


greeting: 
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“If Virginia Morehouse, Josephine B. Morehouse and Elizabeth 
W. Morehouse, infants, by Jeremiah W. Blydenburgh, their next 
friend, shall make you secure to prosecute their complaint, then 

“Summon by good summoners Henry Cotheal and David 
Cotheal to be and appear in the Supreme Court of New Jersey at 
the State House in the City of Trenton on the eighteenth day 
of October instant at ten o’clock in the forenoon to answer Wherefore, 
Seeing it is enacted by the Legislature of New Jersey, that no tenant 
for life or years or for any other term, shall, during the term make 
or suffer any waste, sale or destruction of houses, gardens, orchards, 
lands or woods, or any thing belonging to the tenements demised, 
without special license in writing, making mention that he may do it; 
The same Henry Cotheal & David Cotheal have made and suffered 
waste and sale of the land and woods in South Amboy in said County, 
of which the late Elizabeth Wilmurt died seized who devised the same 
to Sarah Ann Wilmurt in tail, and which the said Henry Cotheal & 
David Cotheal held by the Statute of New Jersey, in such case made 
and provided for the lives of the said Sarah Ann & her husband 
Andrew H. Morehouse as their assignees, to the disinheritance of the 
said Virginia, Josephine and Elizabeth W. Morehouse, the lawful issue 
of the said Sarah Ann and devisees next in remainder in fee of the 
said Elizabeth Wilmurt, and have you there this writ. 

“Witness, Oliver Spencer Halstead, Chancellor of our said State 
at the City of Trenton this seventh day of October in the year One 
thousand eight hundred and forty-seven. 

“J. W. BLYDENBURGH, next friend. 

“S. R. GUMMERE, Clerk.” 


The writ was endorsed as follows: 
“Virginia Morehouse, et al, 
by their next friend, _ > Original Writ of Waste. 


vs. 
Henry Cotheal & David Cotheal J 
“Returnable Supreme Court on the 18th day of October of 
October Term 1847. J. W. BLYDENBURGH, 
next friend of Plitffs.” 


Upon the return of the writ, proceedings were taken to procure 
the appointment of a guardian for the infant plaintiffs, and later a 
declaration was filed in due form. The sustaining of a demurrer to 
the declaration resulted in the filing of an amended declaration, to 
which, following a rule to plead, a plea was interposed. Issue was 
joined by replication, and a special plea being held bad on demurrer, 
the case went to trial at the Middlesex Circuit upon the general issue 
and notice of special matter at bar. The practice, after the return of 
the writ, seems to have been in conformity to the usual practice at law, 
and the postea, annexed to the transcript, recites that (the death of 
Henry Cotheal being suggested on the record) — 

“The said defendant David Cotheal did make waste sale and 
destruction in woods and lands, that is to say, in taking twenty 
cords of wood from Spring Hollow, and five cords of wood from 
Sugar Loaf Hill, and oaks, chestnut, pines and other trees from the 
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premises adjoining Spring Hollow and dispersely standing around the 
clay pit upon said premises in quantity equal to fourteen and a half 
cords of wood, in manner and form as the said plaintiffs have by their 
declaration supposed, and they together assess the damages of the 
said plaintiffs by reason thereof at the sum of eighty-nine dollars, 
and as to the other wastes charged in the said declaration, the jurors 
aforesaid, upon their oaths say the said defendant David Cotheal 
made no waste, sale and destruction as the said plaintiffs in their 
said pleading have alleged.” 

Judgment was entered accordingly, upon the filing of the postea, 
on July 17, 1850. 

The proceeding then and now is in conformity to the Statute of 
Waste, and is based upon that statute. 





PERLSBURG v. MULLER & CO. 


(Essex Common Pleas, June 4, 1912). 
Summary proceedings under Workingmen’s Compensation Act of 1911. 
Mr. Milton M. Unger for petitioner. 


Mr. Horace C. Grice, for respondent. 


MARTIN, J.: This is a proceeding brought by Jacob Perls- 
burg, petitioner, against Anton F. Muller, respondent, under the act 
entitled, “An Act prescribing the liability of an employer to make 
compensation for injuries received by an employé in the course of 
employment, establishing an elective schedule of compensation, and 
regulating procedure for the determination of liability and com- 
pensation thereunder,” approved April fourth, 1911 (Chap. 95, p. 
1384), known as the “Employer’s Liability” or “Workingmen’s Com- 
pensation Act,” and the supplement thereto approved May second, 
1911 (Chap. 368, p. 763), in which petitioner prays that the amount 
due and to be paid the petitioner be ascertained and that judgment 
be entered therefor. Upon filing the petition a day was duly fixed 
for hearing, and after due service of processes and a copy of the 
petition upon the respondent, the respondent appeared and answered. 
At the hearing, in the presence of counsel, witnesses presented by the 
parties were examined and the matter submitted for decision. 

Jacob Perlsburg was employed by the respondent on or about 
the eleventh day of April, 1911, and his duties were generally to assist 
in the loading and unloading of wagons and to assist in and about 
the care of the said wagons. On the ninth day of September, while 
in such employ, and receiving wages at the rate of eight dollars each 
week under the said employment, petitioner was requested by re- 
spondent personally to grease a wheel of the wagon of respondent 
standing in front of his store on Springfield Avenue, and while so 
greasing the wheel a wagon owned by Messrs. Schaeffer & Fisher 
was driven along Springfield Avenue and negligently turned so that 
the same struck the wagon the wheel of which the petitioner was 
about to grease and thereupon the wheel went over one of petitioner’s 
feet. The injuries received showed a sprain in the right ankle, con- 
sisting of a dislocation of the joint and immediate replacement 
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thereof, producing temporary disability for a period of ten weeks. 
The said accident arose out of and was in the course of the said 
employment of the petitioner. 

Thereafter and before the commencement of this summary pro- 
ceeding under the act, the petitioner made a claim and began suit 
against the said Schaeffer & Fisher for the wrong and was paid the 
sum of two hundred and twenty-five dollars in full satisfaction of the 
damages he sustained by reason of the injury and a general release 
was made and executed by petitioner and delivered to said Schaeffer 
& Fisher. 

The first question presented for solution is whether the accident 
referred to is one arising out of and in the course of the employment? 
The sections of the act relating to the matter are as follows: 

“7. When employer and employé shall by agreement, either 
express or implied, as hereinafter provided, accept the provisions of 
section II of this act, compensation for personal injuries by accident 
arising out of and in the course of his employment shall bc made by 
the employer without regard to the negligence of the employer, ac- 
cording to the schedule contained in paragraph eleven, in all 
ms * * * 

“8. Such agreement shall be a surrender by the parties thereto of 
their rights to any other method, form or amount of compensation 
or determination thereof than as provided in section II of this act, and 
an acceptance of all the provisions of section II of this act, and shall 
bind the employé himself and for compensation for his death shall 
bind his personal representatives, his widow and next of kin, as well 
as the employer, and those conducting his business during bankruptcy 
or insolvency.” 

The second question is whether the injury was occasioned by 
“accident arising out of and in the course of the employment.” (Sec 
? of the Act 1911). That it arose while the petitioner was performing 
the duties of his employment there seems to be no doubt. He was 
engaged in greasing the wheel of the wagon of his employer, the 
respondent, and the evidence indicates that he had removed the nut 
from the wheel of the wagon and had it in his hand when the accident 
occurred. This, it seems, shows that it arose “in the course of his 
employment.” Was it also an “accident,” and if so did it arise 
“out of” the employment? 

The act is recent, so there is no determination of the courts in 
our own State, and therefore the decisions of the courts of England 
upon the subject will aid in the solution of the problem. The New 
Jersey Act follows, with respect to the portion now under discussion, 
the English Act. 

Counsel for respondent contends that because the negligence is 
that of a third party, liability should not be imputed to respondent. 
An examination of several English cases will lead to the conclusion 
that this contention is not sound. 

In Nisbet v. Rayne, 2 K. B. 689 (1910), a cashier while traveling 
in a railway carriage to a colliery with a large sum of money for the 
payment of his employer’s workingmen, was robbed and murdered. 
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On an application by his widow for compensation it was held that 
the murder was an “accident” from the standpoint of the person 
who suffered from it, and that it arose “out of” the employment, which 
involved more than ordinary risk, and consequently that the widow 
was entitled to compensation under the Workmen’s Compensation 
Act, 1906, S. I., Sub. S. 1. (applying Challis v. London & S. W. Ry. 
Co.) (infra). In the case of Clover Clayton & Co. v. Hughes (A. C. 
242, page 244) (1910), the court said in relation to what is an acci- 
dent that it is “An unlooked for mishap or an untoward event which 
is not expected or designed.” At page 692, the court said: “It re- 
mains, however, to consider whether the accident arose not only ‘in- 
the course of’ the employment, as it clearly did, but, ‘out of’ the 
employment. This really depends upon the nature of the man’s duties 
and the extent to which those duties involved him in special risk.” 
* * * And further, on page 693: “If, however, the nature of his 
employment exposes him to more than the ordinary normal risk, the 
danger to which the man is exposed is something arising out of the 
employment.” 

In the case at bar the direction to the employé to grease the 
wagon on a thoroughfare was a danger attending the employment. 

In Cremins v. Guest, 1 K. B. 469 (1908), it appeared that a 
large number of colliers who resided at D—--—-——, six miles away 
from the colliery where they were employed, were carried every 
morning by a train composed of carriages belonging to the employers, 
but driven by the railway company to a platform a quarter of a mile 
away from the colliery. The platform was erected by the employers 
on land belonging to the railway company for the exclusive use of 
the Colliers, and under the control of the employers. The Colliers 
walked from the platform along a high road to the colliery. In the 
evening a similar train conveyed the Colliers from the platform to 
D——————.. The Colliers were conveyed free of charge, and it was 
an implied term of the contract of service that the Colliers residing 
at D———————- should have the right to travel to and fro without 
charges. One of the Colliers was knocked down and killed while 
waiting on the platform for the return train. Upon an application 
by the widow for compensation under the Workmen’s Compensation 
Act, 1906: Held (affirming the County court Judge) that the accident 
arose in the course of the employment which began when the Colliers 
entered the train in the morning and ceased when they left the train 
in the evening. 

A teamster in the course of his employment was eating his dinner 
in his employer's stable, and while doing so was bitten by a cat be- 
longing to the stable and was seriously injured. Upon an application 
for compensation under the Workmen’s Compensation Act, 1906, it 
was held, that the accident arose out of and in the course of his em- 
ployment. Rowland v. Wright, 1 K. B. 963 (1909). The court in 
that case said: “Neither the employer nor the man expected the cat 
to bite, but the man’s duties took him into the place where the cat 
was.” 

Where an engine driver while driving a train under a bridge was 
injured through a stone wilfully dropped on the train by a boy from 
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the bridge, it was held, that his injuries were caused by an accident 
arising out of and in the course of his employment, within the mean- 
ing of the Workmen’s Compensation Act, 1897, S. I. (60 & 61 Vict. 
C. 3%), Challis v. London, etc., 2 K. B. 154 (1905). 

In that case Collins, M. R., said on page 157: 

“The question remains whether it was an accident which arose 
out of and in the course of the deceased’s employment. The con- 
tention was that this occurrence, though an accident, was not one 
which could be said to have arisen out of the deceased’s employment. 
I do not think that, in deciding that question, we should be justified 
in leaving out of sight what is matter of common knowledge, and 
experience in relation to the subject with which we are dealing, and 
therefore, we must, I think, approach the question whether what 
occurred was a risk incidental to the employment, etc. * * * * 
It seems to me that the Legislature in framing the Workmen’s Com- 
pensation Act intended to provide for the risks of all which are within 
the ordinary scope of the particular employment in which the work- 
man is engaged.” 

The employer was held to be liable under the act. 

A collier left his work after coming up from the pit by a route 
which crossed on the level some lines of rail belonging to and 
under the control of his employers. At the time the workmen tried 
to cross there were some trucks standing on the line and he tried to 
get under them. As he was doing so the trucks moved and he was 
seriously injured. The County court Judge found as facts that there 
were three ways by which the workman might have gone home, but 
the way he went by was the shortest and was always used by all 
workmen who lived in the same direction as the applicant and was 
used with the knowledge and consent of the employer. Gane v. Nor- 
ton Hill Colliery Co., 2 K. B. 539 (1909). 

In Fitzgerald v. Clarke & Son, 2 K. B. 796 (1908), the court said: 
“The words ‘out of and in the course of the employment’ in S. 1, 
Sub. S (1) of the act are used conjunctively and are not to be used 
as meaning out of—that is to say, in the course of; the words ‘out of 
point to the origin or cause of the accident; the words ‘in the course 
of’ to the time, place and circumstance under which the accident takes 
place.” 

In Tates v. So. Kirkby & Co., 2 K. B. 538 (1910), the court held 
a nervous shock to be an accident arising out of and in the course 
of the employment. The court in this case made an award stating 
that the employé was incapacitated from working in his employment. 

A workman was employed in a millrace where he worked for a 
fortnight up to his knees in water; as a result he contracted kidney 
disease. The court held that it was an accident arising out of and in 
the course of the employment. Sheehan v. Clayton & Co., 44 N. L. T., 
523 Reuggs Compensation Cas. 583. See also Anderson v. Balfour, 
44 N. L. T. 1683, Reuggs Compensation Cas. 588, where it was held 
that a gamekeeper attacked by poachers and injured could recover. 

It therefore appears that the accident in the case at bar was one 
arising out of and in the course of the employment. 
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It is finally contended by respondent that under section 8 of the 
act, petitioner by making a settlement and giving a general release 
of the claim to Schaeffer & Fisher, has extinguished the claim and 
lost all right to any compensation under the act. 

Section 8 of the act provides that the agreement provided for by 
section 7 shall be a surrender by the parties thereto of their rights 
to any other method of or amount of compensation or determination 
thereof than as provided in section II of this act and the acceptance 
and the provisions of section II of this act shall bind the employé 
himself and his representatives. There seems to be nothing in section 
8 which prevents the parties thereto from suing any third person. 
Manifestly the purpose of the provisions of section 8 referred to is to 
prevent the employé from recovering in an ordinary suit for damages 
against the employer and to take from the employé all of his rights 
of action against the employer. It is contended by the respondent 
that the Act was copied from the English Act and that the authorities 
on this point under the English Act are controlling. An examination 
of the English Act shows that by its express provisions the employé 
may proceed either against the third party or against the employer, 
but cannot do so against both. Such provisions were not incorporated 
in the New Jersey Act and therefore it must be that the Legislature 
fully intended to prevent the provisions of the English Act in this 
respect from going into effect in New Jersey. 

It is further contended by respondent in support of the theory 
that the settlement and release to Schaeffer & Fisher extinguished the 
claim that the release of one joint tort-feasor releases all. It is true 
that a release of one joint tort-feasor releases him and all his joint 
wrong-doers because a sealed release operates to extinguish the 
cause of action: Rogers v. Cox, 66 N. J. L. 482; Spurr v. North Hud- 
son C. R. Co., 56 N. J. L. 346; 34 Cyc, 1086. But the rule does 
not apply unless the person released and the person claiming the 
benefit of the release are jointly liable for the wrong: 34 Cyc, 1088. 
In the case at bar the respondent and Schaeffer & Fisher are not joint 
feasors nor are they jointly liable. The claim of petitioner against 
Schaeffer & Fisher arises ex delicto and his claim against respondent 
arises ex contractu, made and implied by and under a statute. See 
Sexton against Newark District Telegraph Co., 35 N. J. L. J. They 
could not be sued in one action jointly. 

It is also true that the release of one joint-obligor releases all: 
Ely v. Ely, 70 N. J. L., 31; Line v. Nelson, 38 N. J. L., 358. The 
release of a claim ex contractu does not however release an allied claim 
in tort: 34 Cyc, 1092, and see cases in note 29. Hence, if petitioner 
releases respondent from his claim arising ex contractu, first it would 
clearly not bar the claim arising ex delicto against Schaeffer & Fisher, 
and no distinction can be perceived in reason where the petitioner 
releases the claim ex delicto first. : ‘ 

The right to compensation under the act has been treated in this 
discussion up to this point as a cause of action arising ex contractu 
at the time of the injury, but this may not be a correct statement 
of the law. Here petitioner was injured September 9, 1911, and had 
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the right to an adjudication as soon thereafter as possible, fixing the 
amount of weekly payments to be made thereafter as well as those 
due up to that time, but in another view of the situation it may be 
said that it is also true that if for any reason the incapacity of the 
injured employé increased or diminished that another order could be 
made: section 21 of the Act of 1911, p. 143. This right further to 
apply for relief is a continuing right, it is insisted by petitioner, 
which arises at the time of any increase or diminution of the injuries 


received by the petitioner. It is not necessary to decide this point, © 


but if it is correct it would seem clear that any release prior to the 
accrual of the right further to apply to the court would not operate 
so as to affect demands arising thereafter: Paterson Extention R. Co. 
v. Rector, etc., 68 N. J. L. 399. 

It seems, therefore, that petitioner is entitled to recover for the 
injury sustained by reason of the accident arising out of and in the 
course of the employment and judgment will accordingly be entered 
for the petitioner. 





IN RE WILL OF DA CUNHA. 


(Essex County Orphans’ Court, August, 1912). 
Will— Revocation— Revival of former will. 

On petition for probate, etc., and order for discovery. 

Hon. Alfred S. Skinner, of counsel; Mr. William Whitney Ames 


and Mr. Andrew S. Taylor, proctors, for George W. DaCunha, pro- 
ponent and respondent. 


Hon. George T. Vickers and Mr. George V. Whiteside (of New 
York Bar) for Mrs. Elliott, and other next of kin and legatees under 
her alleged last will and testament and codicil. 


MARTIN, J.: Rosina W. DaCunha died on the 7th day of May, 
1912, at the town of Montclair, county of Essex and state of New 
Jersey, leaving her surviving her husband, George W. DaCunha, and 
certain next of kin, all of whom are represented in these proceedings. 

On the 28th day of May, 1912, George W. DaCunha appeared 
before the surrogate of the county of Essex, and petitioned for the 
probate, as the last will and testament of Rosina W. DaCunha, of a 
certain paper writing executed by Rosina W. DaCunha, bearing date 
the 22d day of May, 1900, in which George W. DaCunha is appointed 
the executor. The surrogate granted said probate and issued letters 
testamentary to George W. DaCunha, as executor of the said paper 
writing. Thereafter, and on or about the 3d day of June, 1912, Mrs. 
Elliott and certain others duly petitioned this court under a supple- 
ment to the Orphans’ Court Act, Chapter 63, page 96, of the Laws 
of 1911, for an order to compel George W. DaCunha to produce a 
certain paper writing executed by Rosina W. DaCunha, and alleged 
to be her last will and testament and codicil; the part of said paper 
writing called her will bearing date October, 1911, and the portion 













called her codicil thereto bearing date the 23d day of January, 1912. 
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Said petitioners were legatees under said posterior will and testament. 
On the ?th day of June, 1912, the return day of the order requiring 
the production of the alleged last will and codicil of Rosina W. 
DaCunha, deceased, George W. DaCunha was partially examined in 
open court, and the proceedings were adjourned until the 12th day 
of June, 1912. Meanwhile, and on or about the 12th day of June, 1912, 
Adelaide W. Elliott, and certain of the other next of kin and legatees 
under the posterior will and codicil, appealed from the order of the 
surrogate allowing probate and granting letters testamentary on pro- 
bate of the alleged last will and testament bearing date May 22, 1900. 

It was then stipulated that the matter of the investigation as to 
the existence of a posterior will and codicil, and the granting of an 
order to compel its production, be adjourned and heard with the 
appeal from the aforesaid probate, and all parties waived notice of 
the hearing. The matter came on duly to be heard on June 27th 
and July 16th, 1912, and after considering the testimony of George 
W. DaCunha taken under the order to compel the production of the 
will, which by stipulation is to be considered as a part of the testi- 
mony on appeal from probate, and all other testimony offered, it ap- 
pears (assuming, without deciding, because it is not necessary to 
reach a conclusion on the point for the disposition of this matter), 
that the will probated by the surrogate was duly executed; that sub- 
sequent to its date and on the °d day of October, 1911, Rosina W. 
DaCunha called upon a lawyer in Montclair and directed him to pre- 
pare a will for her; that this he prepared and it was duly executed; 
that she then deposited the will with the Fidelity Trust Company of 
Newark, not in their ordinary safe deposit vaults, but in a separate 
vault under the direct and sole control of the Fidelity Trust Com- 
pany, where wills in which that corporation is named as executor are 
kept; that on the 23d day of January, 1912, she secured this will 
and took it to the same lawyer in Montclair again, who prepared a 
codicil to it, which was duly executed that day; that the codicil con- 
tained among other provisions a republication and reaffirmation of 
the will of the 2d day of October, 1911; that she then took this will 
and codicil in an envelope away with her to her own private safe 
deposit box in the Fidelity Trust Company of Newark, but whether 
she left the will there is not shown by any direct evidence; that 
under all the circumstances, particularly in view of the fact that the 
will and codicil were made without the knowledge or assent of her 
husband, and that it could not be found in any other place, it was 
undoubtedly deposited in said box; that no person visited this box 
from January 23, 1912, the date of the codicil, until George W. 
DaCunha went there alone, after he had received the said letters 
testamentary from the surrogate, but he says he did not find it; that 
his testimony is not satisfactory; that while it is not necessary at 
this time to decide in what manner the last will and codicil of Rosina 
W. DaCunha was destroyed, it satisfactorily appears from the tes- 
timony that Rosina W. DaCunha did not personally destroy nor can- 
cel the said last will and codicil; that at all events, if she destroyed it, 
it was without any intention to revive the will admitted to probate 
by the surrogate. 
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The second will reaffirmed by the codicil contains an express 
revocation of the former will. The statute, (4 C. S. 5861, section 2) 
provides that no will shall be revocable otherwise than by some other 
will, codicil in writing, or other writing declaring the same, or by 
burning, cancelling, tearing or mutilation by the testator himself or 
in his presence and by his direction and consent; and by section 25, 
page 5870, Ib., it is provided that all written revocation of wills shall 
be executed as wills are thereby required to be executed, and when 
so made shall be sufficient to revoke any last will or any part thereof. 

The former will was revoked upon the execution of the second 
will. The rule is that, where a last will and testament is placed in 
the possession and under the control of the testator, and remains 
under his control and cannot be found at his death, a presumption 
arises that it was destroyed by him for the purpose of revoking it. 
(Willetts case, 46 Atlantic). Here, however, the presumption does 
not apply, becatise the will and codicil were placed by the testatrix in 
her safe deposit box on January 23, 1912, and it appears by the tes- 
timony beyond question that she did not again visit the box up to 
the time of her death. In Moore’s case, 72 Eq. 371, Chancellor Magie 
states the rule: 

“In the case under consideration the evidence makes it clear that 
Daniel Moore burned and destroyed the will drawn for him by Mr. 
Barrett, with intent to revoke it. It was urged in the argument in the 
court below, and the same argument has been made here, that “by 
burning and revocation of the later will, the former paper-writing, 
if the will of the deceased was thereby ipso facto, revived, without 
considering whether or not the testator, by such revocation, intended 
to revive the previous will. For the respondents the contention is, 
first, that the construction of the revocatory clauses of the will’s 
statute was erroneous, but second, that if it was not erroneous or is 
binding upon this court, in the present case, the circumstances proved 
clearly indicate that Daniel Moore did not, in fact, intend to revive 
or establish any former will. In Randall v. Beatty, 31 N. J. Eq. (4 
Stew.) 643, Chancellor Runyon admits that it must appear, in order 
that the revocation of a later will shall operate to revive a former 
will, from the circumstances surrounding the transaction, that the 
testator intended to revive the former will. Assuming then that such 
construction of the statute of wills is correct, it admits of no doubt 
in my judgment that Daniel Moore in this case, if he did not execute 
the paper-writing in question, did not intend that it should be revived 
by the destruction of the will drawn by Mr. Barrett, and executed by 
Mr. Moore in 1900.” 

In 40 Cyc., page 1178, the rule is stated: 

“(V) Necessity of Probate. A subsequent will containing a 
clause revoking an earlier will, as a general rule, must be admitted 
to probate before the clause of revocation can have any effect, and the 
same kind, quality and method of proof is required for the establish- 
ment of the subsequent will as was required for the establishment of 
the former will. An exception exists, however, where the subsequent 
will has been lost or unintentionally destroyed. In such a case proof 
of the due execution of the will, and of the clause of revocation is 
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sufficient to effect a revocation of the original will, although evidence 
of the rest of the contents cannot be obtained. But the existence of 
the revocatory clause must be clearly established, and the burden of 
proof is upon the party assuming that to be the fact.” 

As there is no petition before this court to establish the lost will, 
and the Fidelity Trust Company and all other parties concerned 
have approved and had ample notice of the objects of these proceed- 
ings, the court must deny probate of the will of May 22, 1900, and 
find that letters of administration should be granted in the Montclair 
Trust Company, which has already become familiar with the estate 
in acting as administrator pendente lite, on filing a bond as adminis- 
trator, in the amount of fifty thousand dollars ($50,000). 

A decree will be granted denying probate of the first dated paper- 
writing, with costs and allowances to be paid out of the estate. 





IN RE HOLT & COMPANY. 


(State Board of Equalization of Taxes, August, 1912). 
Taxation of goods in transit—Situs. 
In the matter of the appeal of the partners trading as Holt & 


Company from the assessment of property in the city of Jersey City 
for the year 1911. 


Mr. Randolph Perkins for the petitioners. 
Mr. James J. Murphy for the respondent. 


THE BOARD [Memorandum by Mr. Jess]: The appeal in this 
case is for the reduction of a tax assessment for the year 1911, levied 
by the city of Jersey City on personal property, against Holt & 
Company. The appellant asks that the assessment be reduced from 
$22,500 to $2,500, on the ground that the difference between these 
amounts represents the valuation placed by the taxing district upon 
flour in transit. The question to be decided, therefore, is whether 
the property involved had a taxable situs in this state on the date of 
assessment. , 

Holt & Company are engaged in the business of buying, shipping 
and exporting flour purchased at interior points and shipped to tide- 
water over the Lehigh Valley Railroad, to a wharf owned by the 
railroad company in Jersey City and known as “Pier E.” Upon this 
pier Holt & Company maintain and operate a blending and packing 
plant, under arrangement with the railroad company. All of the flour 
is consigned to New York, but it is stopped en route for re-packing 
and blending on Pier E. This pier is occupied exclusively by Holt 
& Company for the purposes of their business, and on it is erected 
about $2,200 worth of machinery used in their packing and blending 
process. The flour remains on the pier from ten to twenty, and some- 
times thirty days. It is removed from its original packages, and 
frequently made into two or more kinds and then delivered to out- 
going vessels for export. Not all the flour is re-marked and re- 
blended. A “fair-working margin” of flour is kept on the pier. The 
New York office of the Company determines what the blend shall be. 
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There can be no doubt that if this flour was property in transit 
through the state, it was not subject to local taxation. State, Detmold 
& Cox, Pros., v. Engle, Receiver, etc., 5 Vr. 425. The evidence in 
this case, however, satisfies us that the property had a taxable situs 
in this state at the time of assessment. We rest our judgment upon 
the rules laid down by the Court of Errors and Appeals in Lehigh & 
Wilkes-Barre Coal Co. v. Junction, 75 N. J. Law 922, and the cases 
therein cited. 

The fact that the property involved in this assessment had been 
consigned to New York is, in our opinion, of little weight in de- 
termining the question here presented. The shipment was stopped by 
the direction and for the convenience of the consignee in this state. 
In the Lehigh & Wilkes-Barre case, before cited, the opinion of the 
court declares that the leading case on this subject is Coe v. Errol, 
116 U. S. 517, in which the United States Supreme court laid down 
this foundation principle, that although the goods had begun a jour- 
ney which was intended at some time to result in an interstate com- 
merce transaction, nevertheless, when they came to rest for an in- 
definite time, awaiting transportation at an indeterminate point, they 
were the subject of taxation. 

Appellant argued at the hearing that the property in question had 
not come into its possession at the time of assessment. It may be 
that the delivery of the flour to the common carrier was not, under 
the circumstances of this case, such a delivery as would enable the 
seller to maintain an action for goods sold and delivered, but the 
evidence satisfies us that the flour was at least in the constructive 
possession of the consignee when appraised by the taxing officer. But 
even if there had been no legal delivery of the goods to the appellant, 
they might still have a taxable situs here, and an error of the assessor 
with respect to ownership would not invalidate the assessment. 

It is entirely settled that the property we are considering cannot 
be assessed against the railroad company owning the pier. Lehigh 
Valley Railroad Company v. Jersey City, 78 Atl. Rep. 215. That case 
involved a determination of the character of Pier E, which had been 
taxed by both the State Board of Assessors and the local taxing 
authorities of Jersey City. The Court of Errors and Appeals held 
that the pier was used for railroad purposes and therefore was not 
assessable locally, but that the property located upon the pier, be- 
longing to the consignee of the railroad company, should be taxed 
by the taxing officers of Jersey City. The property referred to in that 
decision was of the same character and the consignee was the same 
as appear in the case now under review. The question whether this 
property was in transit so as not to have a taxable situs within the 
state at the time of assessment was not before the court, and the case 
therefore does not dispose of the sole issue in this appeal. The court 
merely held that while the pier was assessable by the State Board 
of Assessors because of its railroad use, the property on the pier was 
subject to local taxation. 

The claim is made in this proceeding that the property is not 
taxable in New Jersey at all, because it had no taxable situs here 
when the assessment was levied. In our opinion, this claim is not 
well founded, and the assessment should be affirmed. 
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IN RE HALLOCK, COLLECTOR. 


IN RE HALLOCE, COLLECTOR. 


(State Board of Equalization of Taxes, September, 1912). 
Real estate should be assessed at full value. 


In the matter of the appeals of Lee T. Hallock, Collector of 
Franklin Township, for the increase of the assessment levied on the 
property of Wilson T. Jones, et al., situate in the township of Frank- 
lin, county of Gloucester, for the year 1911. 


Mr. Harvey F. Carr for petitioner. 
Mr. David C. Watkins for the respondents. 


THE BOARD: The evidence clearly makes it the duty of this 
Board to increase the valuations placed by the local assessor upon 
the properties involved. Considerable testimony was taken at the 
hearing of the appeals, and the Board also made a personal examina- 
tion of the properties. The testimony of the assessor himself, how- 
ever, was all that was needed to establish the fact of undervaluation. 
He admitted that none of the properties in question had been assessed 
at more than two-thirds of its true value. It was his rule, he ex- 
plained, to assess upon that basis, his idea being that that was the 
proper method to secure “equalization.” The testimony of the other 
witnesses in the case and the evidence disclosed by our own examina- 
tion showed conclusively that in no instance had the assessor ex- 
ceeded the two-thirds limitation in making his valuations. We have 
therefore decided to place the assessments upon the properties under 
consideration at the level which the assessor himself declared repre- 
sented true value. In other words, we restore to the valuation the 
one-third of the value which the assessor, in a strangely mistaken 
conception of his duty under the law, deducted. This applies to all 
the properties involved in these appeals, except the B. G. T. Villa, 
which had been erroneously exempted from taxation. The assess- 
ment upon this property will be fixed at the amount indicated by the 
testimony to be its true value. 

This Board endeavored to make it plain to the assessor of Frank- 
lin township that it was his sworn duty to assess property at its true 
value. The Gloucester County Board of Taxation may depend upon 
the aid of this Board in the exercise of its authority to secure a full 
performance of that duty. 





The Legislature is held in Eckles v. Wood (Ky.) 34 L. R. A. 
(N. S.) 832 to have power to validate the acknowledgment of an 
existing deed which was taken by a proper officer, but was lacking 
in certain formal matters required by statute. 





That a pistol has become defective, in that it has lost its hammer 
and mainspring, is held in Mitchell v. State (Miss.) 34 L. R. A. 
(N. S.) 1174, not to destroy its character as a pistol within the 
meaning of a statute imposing a penalty for carrying such a weapon 
concealed. 
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IN RE SETON HALL COLLEGE. 


(State Board of Equalization of Taxes, September, 1912). 
Taxation of institution—Ezemption by charter. 

THE BOARD (Memorandum by Mr. Jess): When this appeal 
first came before the Board, the assessor who levied the assessment 
consented in writing to the entering of an order setting aside the 
assessment, as having been made through error and mistake. Judg- 
ment to that effect was entered on the 18th day of April, 1912. 

On June 11, 1912, counsel for the Village of South Orange ap- 
peared before the Board and moved that the judgment be opened 
and the matter heard de novo. The ground of this application was 
that the assessor had not been authorized to consent to the cancella- 
tion of the assessment. It was shown that the assessment had been 
made by order of the Essex County Board of Taxation; that the 
property had theretofore always been considered as exempt from 
taxation, under the charter of the college, and that the assessor still 
considered it to be exempt; that therefore, when an appeal was taken 
to this Board, the assessor consented to the cancellation of the assess- 
ment, and that he did not deem it necessary to bring the matter to 
the attention of the Board of Trustees of the village before so con- 
senting. 

Under these circumstances, the Board is entirely satisfied that 
the judgment of cancellation heretofore entered should be opened and 
the appeal disposed of on its merits. 

The following stipulation of facts was agreed upon by the parties: 

“It is hereby stipulated and agreed by and between the parties, 
that on the motion to re-open the judgment in the above matter and 
to affirm the tax, the following shall be considered and treated as the 
facts upon which said motion shall be heard: 

“(1) Seton Hall College was incorporated under an Act of the 
Legislature of the State of New Jersey entitled ‘An Act to incorporate 
Seton Hall College,’ Chapter 86 of the Laws of 1861, pages 198 and 
199, approved March 8th, 1861. 

“(2) A supplement to said act was passed, being Chapter 167 of 
the Laws of 1870, entitled ‘Supplement to an act to incorporate Seton 
Hall College, approved March 8th, 1861,’ which supplement was ap- 
proved March 16th, 1870. 

“(3) The act incorporating Drew Theological Seminary of the 
Methodist Episcopal Church, referred to in the Supplement above 
mentioned, was approved February 12th, 1868 (Laws of 1868, Chap. 2, 
p. 4). 
“(4) That Seton Hall College accepted its charter contained in 
the Laws of 1861 aforesaid, and thereafter purchased real and personal 
property from time to time, erected college buildings thereon and 
continuously since has been and still is actively engaged in carrying 
out the purposes of its creation and fulfilling its obligations imposed 
by its said charter, and has been and is exercising all the powers 
granted by said charter. 

“(5) After the supplement to its charter was passed in 1870, 
Seton Hall College accepted the same, and purchased further lands 
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and erected further buildings, and has continued ever since to live 
up to the terms of both acts and to carry out the purposes of its 
creation, and has been and is exercising all the powers granted thereby. 

“(6) That the lands in question with other lands were acquired 
by the college by a conveyance dated the 17th day of October, eighteen 
hundred and sixty-four, and recorded in the office of the register of 
the county of Essex on the 21st day of February, eighteen hundred 
and sixty-five, in Book M-12 of Deeds for said county on page 343. 

“(%) That no assessment or tax has been levied or imposed upon 
the property, real and personal, of Seton Hall College from the date 
of its original charter in 1861, down in the year of 1911; and the tax 
in question, imposed in the year 1911, is the first tax imposed or 
attempted to be imposed upon the property of said Seton Hall College, 
real or personal.” 

The property involved in this case consists of tracts of land 
situated in the taxing district of the Village of South Orange and 
owned by Seton Hall College. These tracts do not include the land 
upon which the college buildings are erected. The question to be 
decided is whether the property involved is exempt from taxation 
by virtue of the supplement to the act under which the appellant was 
incorporated. The purpose of that supplement was manifestly to 
grant such exemption. It is settled, however, that under the amenda- 
tory provision of the Constitution adopted in 1875, requiring property 
to. be assessed for taxes “under general laws and by uniform rules, 
according to its true value,” there can be no exemption of property 
from taxation by force of special or local statutes, except in the case 
of contracts which the amendment of the organic law could not reach. 
Sisters of Charity v. Township of Chatham, 23 Vr., p. 373. The effect 
of the General Tax Act of 1903, was to repeal all exemptions except 
these expressly allowed by that act, as far as the Legislature had the 
power to do so. Hanover Township v. Camp Meeting Asso., 68 Atl. 
753. It follows, therefore, that the exemption claimed on this appeal 
has been annulled both by force of the Constitutional Amendment of 
1875, and the operation of the act of 1903, unless the supplement grant- 
ing the exemption constitutes an irrevocable contract between the 
state and the appellant. That the Legislature may enter into an 
irrevocable contract as to taxation with a private corporation, which 
is not subject to alteration by a subsequent Legislature by virtue of 
the right reserved in the act of 1846, which is now section 4 of the 
Corporation Act (P. L. 1896, p. 277), is pointed out by Mr. Justice 
Swayze in the Hanover township case. He cites the authorities es- 
tablishing that rule and adds that “the question which arises is 
whether in any particular case the exemption, total or partial, is a 
mere gratuity or whether the elements of a binding contract are 

resent. If the exemption is a mere gratuity, it is subject to repeal.” 
f the act of the Legislature relied upon by the appellant constituted 
a binding contract, the exemption contended for must be allowed. 
If it was not such a contract then the claim for exemption must fail. 
The presumption is strongly against such a contract. It must be 
established by clear and positive evidence or be implied from cir- 
cumstances which leave no other conclusion open to a rational mind. 
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Little v. Bowers, 17 Vr. 300; State Board of Assessors v. Paterson & 
Ramapo R. R. Co., 21 Vr. 447. In Cooper Hospital v. Camden, 39 Vr. 
p. 691, Mr. Justice Pitney, speaking for the Court of Errors and Ap- 
peals, held that “a contract that disables the state from exercising 
the sovereign prerogative of taxation, with respect to the property 
of a given corporation, is in derogation of common right, and, so far 
as it goes, is subversive of the power of government itself. Every 
reasonable intendment is against the existence of such a contract. 
He who comes into court asserting its existence must be prepared to 
show that, in fact, it was made as alleged, and that its terms are such 
as to reasonably admit of no other interpretation than that claimed.” 
The contract claimed to exist in the case under review, does not arise 
from any provision in the original charter of the appellant corporation, 
but rests entirely upon a supplement to the act creating the corpora- 
tion. This supplement was enacted long after the passage of the act 
of 1846, providing that the charter of every corporation thereafter 
granted should be subject to alteration, suspension and repeal, in the 
discretion of the Legislature. The right of exemption, therefore, is 
based upon a supplement to the charter passed at a time when the 
Legislature had expressly reserved to itself the right to alter, suspend 
or repeal every charter which it might thereafter grant. But even 
if it be in doubt whether the exempting statute was not subject to 
repeal by virtue of the act of 1846, the question still remains whether 
the former statute constituted an irrepealable contract. We are unable 
to give it that effect. There is nothing in the language or terms of 
the act itself from which a binding contract may be implied. At the 
time of its passage the beneficiary of the act had been in existence 
for several years, had purchased lands, erected buildings and was 
carrying out the purpose of its incorporation. Conceding that its 
work was charitable, and that the Legislature might deem ‘the con- 
tinuance of such work a sufficient consideration for a contract of 
exemption from taxation, there is nothing to show that there was any 
prospect or likelihood of a discontinuance of such work if the Legis- 
lature should fail to grant tax immunity. The passage of the ex- 
empting act imposed no new burden or obligation upon the beneficiary, 
and it conferred no new benefit upon the state. True, the extension 
of the field of its operations by the appellant in consequence of its 
freedom from taxation, might increase the extent of its benefits to 
society, as an educational institution, but any such extension was 
purely voluntary and was in no case a condition to the enjoyment of 
the tax exemption. In the case of Mount Pleasant Cemetery Co. v. 
Newark, 23 Vroom p. 539, cited, in appellant’s brief, the Chief Justice, 
speaking for the Court of Errors and Appeals, said: “It must cer- 
tainly be conceded that if an exemption from any public burthen be 
made as a mere privilege, it may at any time be revoked; such a 
concession would be purely nudum pactum, and as such would not be 
legally binding.” 

In our opinion, the exempting act relied wpon by the appellant 
in the case under review in no case purported an intention to impose 





ss fA we BO oo ee Oe ee eee OO 


— ee 


— ets © @& O mes OH 


PADDOCK V. HUDSON COUNTY BOARD OF TAXATION. 313 


upon the state an irrepealable contractual obligation, but was a 
gratuitous privilege extended by the public to the corporation, and 
was subject to revocation. That being our view, it necessarily follows 
that we must sustain the assessment brought before us by this appeal. 





PADDOCK v. HUDSON COUNTY BOARD OF TAXATION. 


(N. J. Supreme Court, April 11, 1912) 
Civil Service Law— Tenure of office. 

Application by James C. Paddock for rule to show cause why 
peremptory mandamus should not issue to Hudson County Board 
of Taxation. 

Argued November term, 1911, before Kalisch and Trenchard, JJ. 


Mr. Richard Doherty for relator. 
Messrs. Boyd Maclean and William D. Edwards for respondent. 


KALISCH, J.: The relator was an assistant clerk in the office 
of the Board of Taxation of Hudson county. He had been in the 
employ of the board in the same capacity since 1906. For some time 
prior to the dismissal of the relator from his clerkship, the board, 
it seems, had under consideration the great cost of conducting its 
business, and, for the purpose of reducing the expenses and in the 
interest of an economical administration of the office, and at the 
same time having due regard to the maintaining of efficient and 
proper service, decided to dispense with the services of some of 
its clerks. The board had a clerical force, consisting of eight or 
nine clerks, at an annual expense of $16,000. Its first step was to 
request the board of chosen freeholders of Hudson county that the 
appropriation going into effect December 1, 1911, be reduced by 
the amount of $5,100, and subsequently, on July 1, 1911, the Board 
of Taxation, by resolution, directed that the services of three of its 
clerks, one of whom was the relator, should be dispensed with from 
and after August 1, 1911. 

The Board of Taxation, in justification of its action, contends: 
First. That the relator is not within the provisions of the Civil Service 
Law of this state. Section II of that law provides: “The classified 
service shall include all persons in the paid service of the state or 
the municipalities thereof that may adopt the provisions of this act, 
not included in the unclassified service.” Comp. Stats. p. 3799. 
Hudson county had not, at the time of the employment or dismissal 
of the relator, adopted the act; and it is further contended the relator 
was not in the paid service of the state. There is no merit in the 
claim that the relator was not in the paid service of the state. The 
mere fact that the county paid him his salary does not, according to 
the reasoning, in Pierson v. O’Connor, 54 N. J. Law, 36, 22 Atl. 1091, 
make him less a person in the paid service of the state. 

Second. It is claimed that the testimony shows that the re- 
lator was not discharged nor removed, but that his office was abol- 
ished for the purpose of economy. A fair reading of the testimony 
seems to bear out this claim. It was not the design of the Civil 
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Service Law to perpetuate offices, regardless of the fact whether 
they were needed or not. The very spirit of good government in- 
tends that useless offices, drawing revenue from a municipality or 
state, should ‘be abrogated; and it would be regarded as a betrayal 
of a solemn trust for a body politic to convert offices contemplated 
under the Civil Service Law into sinecures or pension places. The 
testimony satisfies us that the relator’s office was abolished for the 
purpose of economy, and without any discrimination on account of 
politics, but in good faith; and hence was justifiable. 

It is further to be observed that the action of the county board, 
recommending to the finance board that the appropriation be cut 
down to the amount of the annual salaries of the three clerks dis- 
missed, is strong evidence of good faith on the part of the Board of 
Taxation to get rid of unnecessary expense, and is almost a con- 
clusive answer to the relator’s claim that he was improperly re- 
moved or discharged. 

The rule to show cause will be discharged.—Rep. in 83 Atl. 
Rep. 185. 





SOUTH v. WEST WINDSOR TOWNSHIP. 


(N. J- Supreme Court, March 22, 1912). 
Injuries from defective highways—Pleading— Husband and wife. 

Action by Mary E. South and another against the Township of 
West Windsor in the County of Mercer. Demurrer to declaration. 

Argued November term, 1911, before Trenchard, Minturn and 
Kalisch, JJ. 

Mr. Harry R. Wilson for plaintiffs. 

Mr. John V. B. Wicoff for defendant. 


TRENCHARD, J.: Mary E. South and Joseph South, her hus- 
band, sue to recover damages from the township of West Windsor, 
in the county of Mercer, by reason of an injury sustained by Mary 
E. South because of the condition of a public road upon which she 
was walking, leading from beyond Princeton Basin to Princeton. 
The defendant demurs to the declaration. 

The grounds will be considered in the order argued: 

First. There is no merit in the contention that the declaration 
fails to aver “that the township road leading from Princeton Basin 
to Princeton, where the alleged injury occurred, is within the town- 
ship of West Windsor, or that it is a public road.” It avers that it 
was the duty of the township of West Windsor to keep in “good 
order and serviceable for public use and travel all of the township 
roads and highways within the said township, and particularly the 
township road leading from beyond Princeton Basin to Princeton, 
passing across the Delaware and Raritan Canal at and through Prince- 
ton Basin; yet the said defendant, notwithstanding its duty in that 
behalf, did not make and keep the said public road” in good order, etc. 
It is therefore good as against the objection stated. 

Secondly. There is no merit in the contention that the declara- 
tion is bad because it does not set forth the statute upon which it is 
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founded. The public statute applicable to the case, and upon which 
the plaintiffs rely, is Section 192 of the Road Act (Gen. Stat. p. 2844). 
The declaration sets forth facts which bring the case within it. That 
is sufficient. It is not necessary to expressly designate or refer to 
the statute. Thorpe v. Rankin, 19 N. J. Law, 36, 38 Am. Dec. 531; 
Weller v. Lehigh & H. R. Ry. Co.} 79 Atl. 259. 

Thirdly. It is urged that the declaration does not aver that the 
damage was caused “by means of the insufficiency or want of repair” 
of the road. We think it does in effect. It avers, in substance, that 
the defendant did not regard its duty to make provision for the 
drainage of water from the road, but on the contrary knowingly, 
willfully, and negligently permitted the road to be and continue in 
an unsafe, dangerous and defective condition for four months next 
preceding the injury complained of by leaving the earth therein 
in such a miry condition as to render the road unsafe and dangerous 
for public travel, by reason whereof Mrs. South, while walking in 
the road with due care, was injured. 

Fourthly. The defendant demurs also to the second or last 
count of the declaration solely “because the alleged damages claimed 
by the plaintiff Joseph South, as the husband of the plaintiff, Mary 
E. South, by reason of the alleged injuries suffered by. her, were 
not recoverable either at common law or by virtue of any statute.” 

We are of opinion that the objection is not well grounded. The 
damages claimed by the husband are consequential damages, namely, 
the loss of the services of his wife and the expenses of her sickness. 
The plaintiff, of course, concedes that at common law the husband 
could not join in the same suit claims in his own right, even by 
reason of consequential injuries to him arising from an injury to his 
wife. Ackerman v. North Jersey, etc., Ry. Co., 65 N. Jj. Law, 370, 
47 Atl. 585. 

But Section 21 of our Practice Act (P. L. 1903, p. 540) provides 
that, “in an action by a husband and wife for an injury done to the 
wife in respect of which she is necessarily joined as coplaintiff, the 
husband may add thereto claims in his own right arising ex delicto,” 
etc. 

The provisions of the act are not restricted by its terms to actions 
against individuals, nor against private corporations, and so apply 
to suits against a township. 

By the act under which this suit is brought, it is provided: 
“That if any damage shall happen to any person or persons, his, 
her, or their team, carriage or other property by means of the in- 
sufficiency or want of repairs of any public road in any of the town- 
ships of this state, the person or persons sustaining such damage 
shall have the right to recover the same, with costs, in an action 
* * * against such township,” etc. Gen. Stat. p. 2844, § 192. 

This provision manifestly affords a remedy for all damages which 
a party actually sustains by reason of the insufficiency or want of 
repair of the highway. The language is sufficiently comprehensive 
to include consequential damages. In law, when a husband is de- 
prived of the services of his wife, he sustains a loss or dam 
So, too, when he is compelled to pay expenses of her sickness in- 
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curred in consequence of her injury, he sustains a loss or damage. 
These propositions seem too plain to require argument or illustration. 
“If any damage shall happen to any person,” the statute gives him 
a remedy to recover compensation to the extent of the actual loss 
or injury. 

In the well-considered case of Hunt v. Town of Winfield, 36. 
Wis. 154, 17 Am. Rep. 482, it was held, under a similar statute, that 
a married man may recover for the loss of the services of his wife 
and the expenses of her sickness, resulting from an accident caused 
by a defective highway. 

In our examination of this topic, we have observed the cases of 
Reed v. Belfast, 20 Me. 246, Chidsey v. Town of Canton, 17 Conn. 
475, and Harwood v. City of Lowell, 4 Cush. (Mass.) 310. In these 
it was held that the husband could not recover. But an examination 
of the statutes under which these decisions were made shows that 
they are unlike our own. 

The plaintiffs are entitled to judgment upon the demurrers.— 
Rep. in 82 Atl. Rep. 852. 





JORDAN v. MOORE. 


(N. J. Court of Errors and Appeals, March 5. 1912.) 
Statutes— Title— Attachment— Non-resident devisees. 


Action by Albert M. Jordan against Irene Moore and others, 
devisees of I. Whilden Moore, deceased. There was a judgment of 
the Supreme court (78 Atl. 1048), quashing a writ of attachment, 
and plaintiff brings error. 


Mr. J. J. Crandall for plaintiff in error. 
Messrs. Thompson & Smathers for defendants in error. 


PITNEY, Ch.: This writ of error brings under review an or- 
der of the Supreme court, quashing a writ of foreign attachment 
against the defendants as devisees of I. Whilden Moore, deceased, 
that had been issued on the authority of Section 5 of the so-called 
Attachment Act (P. L. 1901, p. 159; 1 Comp. Stat. p. 136). 

The writ was issued upon the strength of an affidavit which set 
forth that the said I. Whilden Moore, in his lifetime, was indebted 
to the plaintiff in the sum of $8,200, and, being so indebted, died, 
leaving a last will and testament, wherein he devised his real estate 
to his wife, Irene Moore, and his two children, Ephel W. Moore 
and Isaac W. Moore; that they, as such devisees, were indebted. to 
said Jordan in the said sum of $8,200, besides interest; and that they, 
respectively, were nonresidents of this state and residents of the 
state of Pennsylvania. The writ required the sheriff to attach the 
lands of said devisees devised to them by the will of I. Whilden 
Moore, deceased. It appears, by stipulation, that I. Whilden 
Moore, at the time of his death, was resident in this state. 

The Supreme court, quoting the language of Section 5 of the 
Attachment Act, that attachments may. issue for the debt of a de- 
ceased debtor against his heir or devisee “in all cases in which the 
writ might have issued against such debtor immediately prior to 
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his decease; and all real estate descended from or devised to him 
to the heir or devisee may ‘be attached”—held that, since in this 
case the debtor was, at the time of his death, a resident of this state, 
against whom a writ of this character could not lawfully issue, the 
statute did not authorize the issuance of such writ against his de- 
visees. In this we think the court erred. 

The title of the act, as amended by P. L. 1903, p. 70, is “An act 
for the relief of creditors against absent, fraudulent and absconding 
debtors.” In view of the provision of our Constitution (article 4, 

7, pl. 4) that “every law shall embrace but one subject, and that 
shall be expressed in the title,” it is entirely well established that 
the title forms a limitation upon the enacting clauses; and any con- 
struction of the latter that would give them a scope beyond the ob- 
ject expressed in the title is, for this reason, to be rejected. Hen- 
drickson v. Fries, 45 N. J. Law 555, 563; Dobbins v. Northampton, 
50 N. J. Law 496, 499, 14 Atl. 587; Cooper v. Springer, 65 N. J. Law 
594, 597, 48 Atl. 605. 

The manifest purpose of the legislation respecting absent and 
absconding debtors is to enforce the obligations of defendants, who 
are not within the reach of the ordinary process of our courts, by 
subjecting their property that is within the jurisdiction to the pay- 
ment thereof. The construction of Section 5 which was adopted by 
the Supreme court would authorize the employment of the extra- 
ordinary process of attachment against defendants who were within 
the reach of the ordinary process of summons; and this merely on 
account of the circumstance that the original debtor from whom the 
land had been derived had happened to be a nonresident or abscond- 
ing debtor. This seems to us as inconsistent with the reason of the 
matter as it is with the title of the act. 

An examination of the history of the enactment in question shows 
that it was not intended to have any such effect. The act of March 7, 
1797, “for the relief of creditors against heirs and devisees” (Pater- 
son’s Laws, p. 243; 2 Comp. St. p. 2739), authorized an action to be 
maintained against the heirs and devisees of a deceased debtor. As 
has been repeatedly pointed out, and most recently in the opinion 
of this court in McCarthy v. Mullen, 82 Atl. 51, the form of remedy 
afforded by the act, saving where the lands have been aliened by 
the heir or devisee before suit brought, is in effect an action at law 
to enforce a lien for the debt upon the lands descended or devised, 
without personal liability, except for false pleading or the like. 

The original Attachment Act was passed March 8, 1798 (Pater- 
son’s Laws, p. 296), but contained no express authorization of proce- 
dure against the property of absconding or nonresident heirs or de- 
visees; and in Peacock v. Wildes (decided by the Supreme court in 
1825) 8 N. J. Law, 179, it was held that a writ of attachment could 
not be sued out against them, because by the policy and plain lan- 
guage of the attachment act the defendant could dissolve the at- 
tachment only by coming in and filing special bail, which could 
not properly be required of an heir when sued for the debt of his 
ancestor. It was held in Jeffery v. Wooley (1828) 10 N. J. Law, 
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123, that a foreign attachment could issue only for a cause of action 
founded on a liquidated demand, such as would entitle the plaintiff, 
under the then existing practice, to require bail in ordinary actions 
upon the filing of the common affidavit. And in 1838 the same court 
held, in Van Emburgh v. Pullinger, 16 N. J. Law, 457, that a 
female debtor could not be proceeded against by writ of attachment, 
because by an act of 1818 she was exempted from imprisonment 
for debt. This last decision led to the enactment of a supplement 
in the following year, which provided, inter alia, that writs of attach- 
ment might be issued against any absconding or absent female “in 
all cases in which such writ may lawfully issue against an absconding 
or absent male, any law, usage or custom to the contrary notwith- 
standing.” P. L. 1839, p. 63. In the Revision of 1846, this pro- 
vision was included as Section 43 (Rev. 1847, p. 59), and the want 
of a remedy by foreign attachment in the case of an action under 
the “heirs and devisees act” was supplied by inserting in the Attach- 
ment Act, Section 44, viz.: “That the writ of attachment may be 
issued against the heir or devisee of any deceased debtor in all cases 
in which the writ might lawfully have been issued against such 
debtor in his lifetime; and all lands, tenements, hereditaments and 
real estate descended from or devised by such deceased debtor to 
the heir or devisee against whom the attachment is issued may be 
attached and taken by virtue of the said writ.” 

In Edwards v. McClave, 16 N. J. Law J. 16, it was held at 
circuit by the late Judge Depue, afterwards Chief Justice, that the 
meaning of Section 44 was that the writ of foreign attachment might 
be issued against the non-resident heir or devisee of a deceased debtor. 
In the later case of Goldmark v. Magnolia Metal Co., 65 N. J. Law, 
341, 344, 47 Atl. 720, the Supreme court held (Chief Justice Depue 
writing the opinion) that, in Section 43 of the Revised Act of 1846, 
the words “in all cases in which such writ may lawfully issue against 
an absconding or absent male” had relation to the character of the 
debt for which the writ should issue. 

And so, in the present Section 5, which declares that “attach- 
ments may issue for the debt of a deceased debtor against his ex- 
ecutor, administrator, trustee, heir or devisee in all cases in which 
the writ might have issued against such debtor immediately prior 
to his decease, and all real estate descended from or devised by him 
to the heir or devisee may be attached,” it is quite plain, as we think, 
that the Legislature intended that the writ should issue when the 
heirs or devisees were nonresidents of this state, to the end that 
real estate situate within this state which had descended from or 
was devised by the original debtor might ‘be attached. 

The other grounds relied upon in the Supreme court and urged 
here by counsel for the defendants in error furnish no adequate sup- 
port for the judgment that is under review. They require no par- 
ticular mention. 

The judgment under review should be reversed, and the record 
remitted for further proceedings to be had under the writ of attach- 
ment in accordance with the established practice in such cases.— 
Rep. in 82 Atl. Rep. 850. 











AMENDMENT OF RULES OF N. J. 
SUPREME COURT. 


On Sept. 20 the State Supreme 
court adopted an amendment to 
Rule 77, as follows: 

(Add at End of Rule 77): 

“The notice of the appeal pro- 
vided for in sections 25 and 26 of 
The Practice Act (1912) shall be 
entitled in the court from which, 
and shall state the court to which, 
the appeal is taken, and shall be 
filed with the Clerk of the former 
court, who shall forthwith trans- 
mit to the appellate court a tran- 
script of everything required to 
be removed under section 26, to- 
gether with a certified copy of 
the notice of appeal.” 





UNION ORPHANS’ COURT. 


On October 11 the Union 
County Orphans’ court’s weekly 
date for sitting was changed from 
Wednesday to Friday. The prac- 
tice has been for years for this 
court to sit on Wednesdays and 
on the same day to take up busi- 
ness not requiring a jury. Here- 
after Friday will be the day in- 
stead. 


OBITUARY. 
MR. WILLIAM H. CORBIN. 

On Sept. 26th, Mr. William H. 
Corbin, one of the leading and 
ablest corporation lawyers in this 
state, died at the Hartwood Club, 
Sullivan county, New York. 

Mr. Corbin had been ill about 
six weeks, suffering from nervous 
breakdown resulting from over- 
work, and from hardening of the 
arteries. He lived in North Broad 
street, Elizabeth. 

William Horace Corbin was 
born in the town of McDonough, 
Chenango county, N. Y., July 12, 
1851. He was educated at Oxford 
Academy, Oxford, N. Y., where 
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he won a scholarship to Cornell 
University. He was graduated 
from this institution and after- 
ward studied for his chosen pro- 
fession in the Columbia College 
Law School. Mr. Corbin went to 
Elizabeth in 1870, and had re- 
sided there ever since. In 1872 
he was admitted to practice in 
New York, at the November 
Term; in 1874, became a mem- 
ber of the New Jersey Bar, and 
at the November Term, 1877, 
took his degree as counselor. In 
1876 he was elected a member of 
the Elizabeth Board of Educa- 
tion, and was twice re-elected, 
serving until 1880. 

Turning his attention from the 
practice of law for a time, Mr. 
Corbin published, in 1881, a 
pamphlet edition of the New Jer- 
sey corporation act, with notes, 
forms, etc. A second edition ap- 
peared in 1882, and a third in 
1883. In 1882 he published “Cor- 
bin’s Forms,” a book of greatly 
simplified precedents for legal 
draftsmen and of procedure under 
the New Jersey statutes. This 
book is out of print, but has long 
been a recognized authority. 

In May, 1886, Mr. Corbin was 
appointed by Governor Abbett a 
member of the commission for 
erecting memorials to the New 
Jersey troops on the battlefield of 
Gettysburg. 

Mr. Corbin was elected in 1884 
to the Legislature from the Sec- 
ond Assembly District of Union 
County; was re-elected in 1885, 
and again in 1886. In the third 
year he was leader of the Repub- 
licans on the floor of the House. 
In his first year as Assemblyman 
he entered into the fight to com- 
pel the railroads of New Jersey to 
pay their just proportion of taxes, 
and he kept up the contest until, 
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in 1887, he was able, after one of 
the most vigorous speeches ever 
delivered in the House on this 
subject, to marshal the lines in 
favor of an act authorizing the 
state officials to condemn the 
property of railroad companies 
refusing to surrender their tax 
exemptions. 

In this same year occurred the 
most prominent political event of 
Mr. Corbin’s life; the one which, 
more than any other, proved his 
independence of thought and 
strength of character. United 
States Senator Sewell’s term had 
expired and he was a candidate 
for re-election. His Democratic 


opponent was Governor Abbett. 
The Democrats had a majority 
on joint ballot, but legislators 
with labor affiliations and anti- 
Abbett Democrats nullified the 
apparent majority and held the 


key to the situation. When the 
Republican caucus was held Mr. 
Corbin, who was opposed to 
Sewell on principle, refused to be 
bound, and bolted. He was bit- 
terly denounced, but held to his 
purpose, with other Republicans. 
Senator Sewell’s hopes were de- 
feated. Rufus Blodgett became 
his successor. 

When the election frauds in 
Hudson county were under inves- 
tigation in 1890 Mr. Corbin repre- 
sented the legislative committee 
at the hearings, which extended 
over several months, and resulted 
in sending many ballot box stuff- 
ers to prison. Five years later, 
when the State House investiga- 
tion was in progress, Mr. Corbin 
was chief counsel of the Senate 
committee. He was also counsel 
for the legislative. committee in 
1906, during the investigation of 
the charges against Senators 
George L. Shinn and George F. 
Martens, Jr. In the anti-race 
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track gambling fight, Mr. Corbin 
was one of those commissioned to 
speak for the anti-gambling 
league. 

Mr. Corbin served for several 
years as a member of the Eliza- 
beth City Council and was largely 
instrumental in obtaining the 
abolition of nearly all the grade 
crossings on the direct lines of 
the Pennsylvania and Central 
Railroads within the city limits 
without cost to the city. 

Mr. Corbin’s law practice was 
extensive and remunerative, his 
special line of late years being as 
counsel for the Lehigh Valley 
Railroad Company and its Morris 
Canal and other water interests. 
It was his strenuous work in be- 
half of this company, during all 
the litigation and legislation in- 
volved in the proposed canal 
abandonment, that undermined 
his health. Its effects were so 
serious that he felt compelled to 
abandon some of the work, and 
he turned it over to Mr. William 
I. Lewis, of Paterson. Mr. Cor- 
bin did not, however, recuperate 
as he had hoped, and his fatal ill- 
ness grew out of his nervous and 
weakened condition. 

Mr. Corbin was a nephew of 
General Ulysses S. Grant. He 
was for many years an elder 
in the Westminster Presbyterian 
Church of Elizabeth, and not- 
withstanding the exactions of his 
profession, found time to take 
active part in the recent men’s 
movement and to deliver a num- 
ber of addresses before the Men’s 
Brotherhood organizations in va- 
rious Elizabeth churches. 

The excellent likeness of Mr. 
Corbin, which appears as a 
frontispiece in this number of the 
JOURNAL well shows the lines of 
strength and character in his face 
in later years, 
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